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Assignment #4
Copyright
     Why do librarians need to care about copyright?  Since librarians are instrumental in the process of archiving and disseminating protected works, we need to have a good understanding of copyright laws and issues.  Specific examples include the need to understand under what circumstances it is legal to copy something, when it is OK to display copyrighted material, and what our liability is in the case of patrons making use of library equipment. The Fair Use Act and Digital Rights Management technology are two important issues specifically dealing with copyright and libraries.  

     The Fair Use Act is important to understand because it offers protection to libraries; the Fair Use Act ensures that we will be able, within limits, to copy parts of a copyrighted work for legitimate purposes.  The ALA website lists the four factors to consider when deciding what meets the Fair Use criteria:  Purpose, nature of copyrighted work, proportion of work copied in relation to the whole, and the effect of use on the marketability of the work.  With very few exceptions, these factors are not quantified.  For instance, the law does not say that 5% or less of a copyrighted work may be reproduced for an appropriate purpose.  The user must judge what an acceptable amount is.  In the 1970s, the Commission of New Technological Uses of Copyrighted Works (CONTU) established some guidelines regarding how much of a periodical a library could copy for interlibrary loan purposes (Rubin, 2004).  In the 1990s, the Conference on Fair Use (CONFU) attempted to establish some guidelines for educational media, digital images and distance learning (Rubin, 2004).   But there is still plenty of leeway regarding the interpretation of what constitutes Fair Use.   Those who believe in strong copyright laws object to the vagueness of the four criteria.

     Section 108 is especially important for librarians to understand.  Section 108 allows for non-profit agencies such as libraries to “act in good faith.”  In other words, if a library were to be sued for copyright infringement and found to be in the wrong, the library would not have to pay for damages.  Section 108 also exempts the library from responsibility of unsupervised patrons using library copy machines to make copies of copyrighted material.  (http://www.utsystem.edu/ogc/intellectualproperty/l-108f.htm)
     While the Fair Use Act offers protection for libraries, Digital Rights Management (DRM) technology has the potential to limit the ability of libraries to disseminate legally obtained information.  Rubin (2004) describes DRM technology as controlling access to a digital product by limiting “access, viewing, copying, printing, editing, or transferring the digital data…unless special permissions or fees are obtained.” (p. 151).  The ALA website discusses four concerns with DRM technology:  
1. DRM technology limits the “first sale” doctrine, which allows the buyer of a work to sell, lend or give away his or her copy without permission of the author.  The right of first sale has been the historical foundation for library lending (Rubin, 2004).  DRM technology often limits the number of copies which can be made of a digital work, thereby limiting the transfer of material to others.  

2. “Enforcing a pay-per-use model of information dissemination”

3. DRM technology can prevent preservation and archiving of materials by creating a time limit or a per-use limit.  With DRM technology, content can disappear after a certain period of time or after a certain number of uses.  Obviously, this would not allow libraries to preserve material indefinitely without being forced to re-purchase materials they have already bought.  

4. Limiting Fair Use.  DRM technology can prohibit printing or otherwise copying part of the work for fair use.  Rubin (2004) points out that copyright law allows users to act in good faith with respect to fair use.  DRM technology takes that ability away.  
CIPA (Children’s Internet Protection Act)
      CIPA is an important topic for librarians since it directly affects how they can offer Internet access to their patrons.  It is a controversial act because it requires libraries to limit or block certain Internet sites.  It is important to understand what the law says, as well as the limitations of blocking software and other methods librarians can use to protect children from inappropriate material on the Internet.   

     CIPA (Children’s Internet Protection Act) was passed by Congress in 1998 as an attempt to prevent children (defined by CIPA as anyone under age 17) from accessing inappropriate websites in the library.  If a library receives federal E-Rate funding for its Internet service, that library must comply with CIPA. The library must put in place filters on all computers that have internet access (even computers which are for staff use only) so that children will be unable to access undesirable sites.  Adult patrons can, however, request the librarian to turn off the filter so that he or she can freely access lawful information which may be unintentionally blocked by the filter.
     The ALA, claiming that CIPA violated patrons’ First Amendment rights, filed a lawsuit against the United States.  The Eastern District of Pennsylvania ruled that CIPA was indeed unconstitutional.  The Court found that filters are far from perfect.  Filters block some information that children could legitimately access as well as allow children to see inappropriate websites in spite of the filter.  The Court also found that libraries can use other methods to restrict children from inappropriate sites such as offering filtered computers as a choice, providing education about using the internet, enforcing the library’s internet use policies, and using privacy screens and other means of protecting privacy.  

     The Eastern District’s ruling was overturned by the Supreme Court in 2003.  Therefore, all libraries who receive federal funding for Internet access must comply with CIPA.  

USA Patriot Act

     Librarians should take the privacy and confidentiality of their patrons very seriously.  People may not feel free to check out certain books or carry out certain research if they knew that what they read may be scrutinized by others.  Shortly after 9/11, the Congress quickly passed, and President Bush signed the USA Patriot Act.  The Patriot Act is important to librarians because of the potential restrictions of privacy.  The ALA provides an analysis of the portions of the Patriot Act that especially pertain to libraries.

     The Act grants the FBI and other government agencies much more power to conduct searches of confidential library records and patrons’ activities on the public Internet computers.  Originally, many of the government’s expanded powers were due to sunset in 2005.  However, Congress has subsequently voted to keep most of the powers intact.  
     Section 215 deals with access to records under FISA (Foreign Intelligence Security Act).  It expands the powers of the FBI to include the power to obtain books, papers, computer hard drives, etc. from US citizens.  The FBI can do this in secret and no longer have to demonstrate probable cause to obtain a warrant.  If a library is served a warrant, it cannot inform anyone else.  It would be impossible to challenge a warrant since only FBI agents and authorized attorneys can appear before a FISA court.  

     Section 216 expands the Federal and state government’s ability to perform covert operations such as wiretapping and monitoring public computers, while section 214 extends the same rights to the FBI in FISA investigations.  As with section 215, the library cannot notify the patron or anyone else that he or she is being monitored.  
     Section 505 authorizes the FBI to issue National Security Letters (NSLs) to agencies providing “electronic communications service,” which is a type of subpoena that does not have to be reviewed by a court to demonstrate probable cause.  Again, the agency must keep the NSL a secret from the patron.
     The Patriot Act has not gone unchallenged in the courts.  In ACLU vs. Ashcroft, an anonymous ISP refused to comply with an NSL.  The District Court sided in favor with the plaintiffs, prompting Congress to revise the law to allow for some judicial review of NSLs.  In 2005, four Connecticut librarians sued the US government; contesting the Patriot Act is unconstitutional.  This case is known as Doe vs. Gonzales.  The plaintiffs received an NSL, but refused to comply.   The plaintiffs were at first known as Doe because they were under a gag order, but the government eventually dropped the gag order and the original request for information.   
     There is a balancing act between national security and our right to privacy.  We all want the country to be secure, but we must make sure our rights are secure as well.  
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